
 Not Keeping Kids Safe Online

KOSA



SECTION 102

DUTY OF CARE



Duty of Care/Negligence Standard Will Lead to Online
Censorship and Cut Off Access to Information,
Communities, Services

Requiring platforms to “exercise
reasonable care” is a negligence
standard; and will lead to removal of
any possible objectionable content.
Subject to broad interpretation by
courts and the FTC, which is made up
of political appointees.

Content removal is likely to be
influenced by the political climate and
will cause a race to the bottom and
restrict content available to all
internet users including adults.

SEC.102.DUTY OF CARE (A) PREVENTION OF HARM TO MINORS [PG 12 LINES 6-9]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=12


Restricted content includes
protected speech and ambiguous
categories of content that will be
impossible to implement
consistently. 

Will compound censorship and First
Amendment concerns. Censorship
will be subject to the discretion of
companies and partisan politicians. 

Ambiguous Categories Compound First Amendment 
Concerns

SEC.102.DUTY OF CARE (A)(1-6) LISTED HARMS [PAGE 12 LINES 10-24]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=12


Intended to address censorship
concerns, but no reliable way to
distinguish between “good” and
“bad” content in each harm
category. 

In practice, limitation will permit
access only to pockets of pre-
approved content like government-
approved public service
announcements. 

Subjective Interpretations May Lead to Censorship

SEC.102.DUTY OF CARE (B) LIMITATION [PAGE 13 LINES 1-11]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=13


SECTION 103

SAFEGUARDS
FOR MINORS



Required safeguards and control mechanisms
will lead companies to limit, block, or filter
content created or accessed by all internet

users. 
 

Censorship Disguised as Child Safety Protections

SECTION 103 - SAFEGUARDS FOR MINORS [PG 13 ]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=13


Will require platforms to implement
age verification methods, not
feasible with current technology
absent collecting significantly more
data from users of all ages - not just
kids.  

Age verification requirements are
privacy-invasive. This subsection
does not protect a minor’s personal
data from being collected or shared.

Requires Age Verification; Introduces Significant
Privacy & Cybersecurity Risks

SUBSECTION (A) SAFEGUARDS FOR MINORS [PG 13 LINES 14-17]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=13


Expansive definitions of what types
of companies are covered in this
legislation include technologies
used in classrooms. 

In a school setting, this language
creates problems for a teacher
needing to review a student’s work
or inhibit group learning
experiences in school. 

Application to Schools Will Undermine Educational
Objectives 

SUBSECTION (B) [PG 13 LINES 20-24]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=13


Expansive definitions of what types of
companies are covered in this
legislation include technologies used in
classrooms. 

This language could require providers
of classroom technologies to provide
children the ability to delete the
account and data without the
knowledge of parents or their school.

Application to Schools Will Permit Students to Delete
School Records 

SUBSECTION (A)(2) [PG 14-15 LINES 20-2]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=14


SECTION 104

DISCLOSURE



Opt-out may impact technologies used for
adaptive learning that allow a student to
progress through a lesson based on their
skills and knowledge - e.g., if a student has
mastered addition they may move on to
subtraction. 

Without this adaptive learning, they would
need to complete all lessons despite
mastery. 

Application to Schools Will Undermine Adaptive
Learning

(B) PERSONALIZED RECOMMENDATION SYSTEM [PG 24 LINES 8-19]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=24


Limits the ability of platforms to provide age-
appropriate and interest-appropriate content,

potentially cutting off access to information and
communities. 

Limitations on Providing Age-Appropriate Content

(B)(2) PERSONALIZED RECOMMENDATION SYSTEM [PG 24 LINES 17-19]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=24


SECTION 105

TRANSPARENCY



Transparency requirements amount to
placing all covered platforms under FTC
monitorship; these occur when a person has
violated the law and needs to implement
remediation to establish compliance. 

This section presumes that all covered
platforms have already violated the law and
will continue to do so into the future. 

Guilty Before Proven Innocent

(A) GENERAL [PG 26]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=26


Requires platforms to disclose detailed
information that essentially establishes
legal liability, removing the burden on FTC
and state AGs to develop evidence of
potential violations. 

Likely exacerbates censorship concerns and
the availability of quality information for
users of all ages. 

Guilty Before Proven Innocent

(C) CONTENT [PG 27, LINES 10-25]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=27


SECTION 109

GUIDANCE



KOSA requires guidance instead
of formal rulemaking; under
109(d), guidance cannot be
binding or basis for enforcement
action. Guidance will carry weight
in FTC, state AG, and court
interpretation of statute. 

Highly unusual direction to FTC to
issue guidance of this nature
without following standard
rulemaking procedures (which
requires public input). Detailed
requirements will heighten First
Amendment and censorship
concerns of sections 102-103.

Implementation Guidance will Heighten Confusion
and Online Censorship 

(A) IN GENERAL [PGS 40 LINES 9-24, PG 41 LINES 1-24]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=40


It is unclear what this guidance
should be as this Act does not
apply to schools.

Creates Ambiguity for Schools

(B)  [PG 42 LINES 1-8]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=42
https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=42
https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=42


SECTION 110

ENFORCEMENT



All requirements triggered by
a platform “knowing” that a
user is a minor or a child will
be interpreted broadly. 

This is likely to be a significant
source of confusion and,
absent language focusing the
knowledge threshold, will
exacerbate the censorship
and chilling effect associated
with this bill. 

Expansive FTC Enforcement Authority Will Create
Confusion and Aggravate Censorship Concerns

(A) ENFORCEMENT BY FEDERAL TRADE COMMISSION - [PG 43-44 LINES 17-14]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=43


Authorizes Enforcement Based on Online Content
Views of State Politicians (Pt. 1)

(B) ENFORCEMENT BY STATE ATTORNEYS GENERAL - [PG 44-48]

All requirements triggered by
a platform “knowing” that a
user is a minor or a child will
be interpreted broadly. 

This is likely to be a significant
source of confusion and,
absent language focusing the
knowledge threshold, will
exacerbate the censorship
and chilling effect associated
with this bill. 

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=44


Authorizes Enforcement Based on Online Content
Views of State Politicians (Pt. 2)

(B) ENFORCEMENT BY STATE ATTORNEYS GENERAL - [PG 44-48]

As previously noted, the
required safeguards are exactly
the sort of design elements
deemed unconstitutional by two
separate federal courts.

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=47


SECTION 111

KIDS ONLINE
SAFETY

COUNCIL



Advisory Council Will Operate in Secret and Without
Public Input (Pt. 1)

(A) KIDS ONLINE SAFETY COUNCIL - [PG 48-50]

The Kids Online Safety Council
will gather representatives from
government, industry, academia,
civil society, and education.

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=48


Advisory Council Will Operate in Secret and Without
Public Input (Pt. 2)

The non-applicability of the
Federal Advisory Committee
Act means all meetings could
occur in secret with little to no
opportunities for participation
from experts or stakeholders
not serving on the council to
contribute to the matters
addressed by the council.

(A) KIDS ONLINE SAFETY COUNCIL - [PG 48-50]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=49


SECTION 113

RULES OF
CONSTRUCTION



“Knowledge” Standard is Ambiguous and Subject to
Many Interpretations

Subsection (b) is a reference to the
knowledge standard applicable for
UDAP cases brought by the FTC. 

It is a reminder that the
“knowledge” standard for KOSA
remains unclear, ambiguous, and
subject to multiple interpretations.

 RULES OF CONSTRUCTION AND OTHER MATTERS [PG 51 LINES 1-17]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=51
https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=51


Bill Text Does Not Solve Very Real Privacy &
Cybersecurity Concerns

To comply with KOSA, platforms
will need to collect additional data
from all users to comply or
drastically limit access to content. 

This subsection has no effect on
these options. 

 (C) RULES OF CONSTRUCTION AND OTHER MATTERS [PG 51 LINES 18-24]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=51
https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=51


SECTION 301

RELATIONSHIP
TO STATE LAWS



Enables Politically-Motivated Cases Based on Online
Content or Censorship of First Amendment Protected
Content 

Nothing in the law restricts state
AGs from pursuing cases based on
other state laws. 

Limited preemption provision that
applies only to state laws in conflict
with this and expressly permits
states to enact laws that go beyond
the requirements of this one.

 TITLE III - RELATIONSHIPS TO STATE LAWS [PG 63, LINES 20-25 - PG 64, LINES 1-4]

https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=63
https://www.blackburn.senate.gov/services/files/DB94A244-C2B7-4040-9B50-7C8A4DA80072#page=63

